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Briefing on Section 36 of  
UK Withdrawal from the European Union (Continuity) (Scotland) Bill 

- The case for Deleting Section 36.

Section 36: Confidentiality of proceedings  
The Campaign for Freedom of Information in Scotland (CFoIS) opposes Section 36 
of the UK Withdrawal from the European Union (Continuity) (Scotland) Bill.1  Our 
reasoning is simple: the proposed new legal provisions preventing publication of 
information by Environmental Standards Scotland are entirely unnecessary as the 
existing exceptions within the Environmental Information (Scotland) Regulations 
2004 (EISRs) are sufficient.  Section 36 is simply unnecessary and, at worst, 
alarming.  CFoIS believes section 36 should be withdrawn by the Scottish 
Government or rejected by MSPs. 

Introducing measures to restrict the disclosure of information undermines 
commitments on delivering transparency and accountability.  The inclusion of 
Section 36 is another example of actions which weaken the public’s right to access 
information: the initially successful amendment by the Scottish Government to curtail 
FoI rights in the Coronavirus (Scotland) Act 2020 which operated from 1st April until 
repealed by MSPs on 27th May; the Scottish Government has been subject to 
enforcement action by the Scottish Information Commissioner since 2017 due to 
poor practice in meeting its duties under the Freedom of Information (Scotland) Act 
2002 (FoISA).  The latest report on ‘progress’, of 10th September 2020, found 
numerous problems and Scottish Information Commissioner Daren Fitzhenry said: 

“While some disruption from the Covid-19 pandemic is to be expected, the extent 
and speed of the Scottish Government’s recent decline raises real concerns about 
the long-term sustainability of its FOI improvement work. I would urge Ministers to 
direct immediate attention towards this work to ensure that the recent improvements 
are safeguarded and protected. 

“Failing to take action at this time will send a dangerous message to staff and the 
wider public about the perceived importance of openness, transparency and 
accountability through FOI, at a time when the public benefit arising from these 
characteristics has never been clearer.”2 

1 At https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/uk-withdrawal-from-the-
european-union-continuity-scotland-bill-2020/introduced/bill-as-introduced-uk-withdrawal-from-the-
european-union-continuity-scotland-bill.pdf 
2 At SIC https://www.itspublicknowledge.info/home/News/20200910.aspx 
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FoISA3, which came into force on 1st January 2005, and the EISRs4 provide the main 
legal framework to deliver access to information rights in Scotland (ATI).  In so doing 
they provide a body of law that establishes the ‘right to receive’ information (RTI) and 
place a duty on the holder of information to provide it, unless it is subject to one of 
the numerous exemptions.  It is useful to note that the EISRs were unaffected by the  
Coronavirus (Scotland) Act 2020 as the Scottish Government did not have the power 
to change them.  

The public has consistently used ATI rights and the enforcement system to secure 
information. For example, there were 83,963 reported requests5 for information in 
2018/19, up 8.3% from 2017/18.  In 2017 independent polling for the Scottish 
Information Commissioner revealed that 94% agreed it is important for the public to 
access information and 77% would be more likely to trust an authority that publishes 
a lot of information about its work.6  Right to information laws allow people to ensure 
government officials make good decisions on the environment and a host of other 
matters. 

Transparency of public authorities is a key feature of good governance and an 
indicator of whether or not a society is genuinely democratic and pluralist. The right 
of access to official documents combats ‘fake news’, is essential to the self-
development of people and to the exercise of fundamental human rights. It 
strengthens public authorities’ legitimacy in the eyes of people, and its confidence in 
them. 

The business of government is not static therefore ATI rights need to keep up to date 
but several initiatives to protect rights have stalled: the 2019 proposed inclusion of 
bodies such as care homes run by the private and Third Sectors to enable the public 
to enforce their information requests; actioning the post legislative scrutiny report on 
FoISA of May 2020; measures to align FoISA with the Council of Europe ‘Tromso 
Convention’, the first binding international legal instrument to recognise a general 
right of access to official documents held by public authorities, which comes into 
force on 1st December 20207. 

Human Rights Law 
Article 10 of the European Convention on Human Rights (ECHR) has been ruled to 
give the right to information in order to form an opinion.8 The cases have related to 
requests for information which are in the public interest and that is established by 
examining: the purpose of the information request; the nature of the information 

3 The Act is available at http://www.legislation.gov.uk/asp/2002/13/contents  
4 At https://www.legislation.gov.uk/ssi/2004/520/contents/made 
5 The duty is on designated bodies to identify and record the number of requests it receives. 
6 Scottish Information Commissioner at 
http://www.itspublicknowledge.info/home/SICReports/OtherReports/PublicAwarenessResearch2017.a
spx 
7 See Council of Europe website at https://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/205 
8 For example, the Grand Chamber decision in the case of on Magyar Helsinki

Bizottság v. Hungary (Application no. 18030/11) 8th November 2016 
http://hudoc.echr.coe.int/eng?i=001-167828 and Studio Monitori and Others v. Georgia (applications 
nos. 44920/09 and 8942/10) 30th January 2020 at http://hudoc.echr.coe.int/eng?i=001-200435  

http://www.legislation.gov.uk/asp/2002/13/contents
https://www.legislation.gov.uk/ssi/2004/520/contents/made
http://www.itspublicknowledge.info/home/SICReports/OtherReports/PublicAwarenessResearch2017.aspx
http://www.itspublicknowledge.info/home/SICReports/OtherReports/PublicAwarenessResearch2017.aspx
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/205
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/205
http://hudoc.echr.coe.int/eng?i=001-167828
http://hudoc.echr.coe.int/eng?i=001-200435
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sought; the particular role of the seeker of the information in “receiving and 
imparting” it to the public; and whether the information was ready and available. 

Environmental Standards Scotland will be established as a public body and will be 
subject to section 6 of the Human Rights Act 1998 so must comply with the ECHR.  
The Scottish Parliament also has duties to comply with the ECHR under section 29 
of the Scotland Act 1998.  However, if the Bill proceeds, Parliament will be legislating 
to create new powers that enable Environmental Standards Scotland to keep 
information secret, such as environmental information requested in the public 
interest.  This legislative action creates a conflict with case law on the ECHR.  In the 
documents accompanying the Bill, the Scottish Government has failed to address 
the conflict and has even stated: ‘The provisions of the Bill which relate to 
environmental principles and environmental governance have no direct effect on 
human rights.’9  See also Appendix 1. 

Environmental Standards Scotland will also be covered by FoISA and given its remit 
it will operate under the EISRs.    Again, there will be an operational conflict which 
needs to be addressed.   

Sustainable Development Goals  
CFoIS remains firmly of the view that the proposed new legal provisions preventing 
publication of information by Environmental Standards Scotland are entirely 
inconsistent with the Sustainable Development Goals (SDGs).  Under Goal 16, there 
are two relevant targets for the Scottish Government to meet on duties and rights: to 
develop effective, accountable and transparent institutions at all levels (16.6) and to 
ensure public access to information and protect fundamental freedoms, in 
accordance with national legislation and international agreements (16.10).10 

Compliance has increased in importance and in 2019, the UN upgraded the status of 
an indicator to measure access to information within the SDGs, following progress in 
expanding the monitoring of the issue by UNESCO. Previously on Tier II, Indicator 
16.10.2 on access to information is now on Tier 1, meaning that it is recognised as a 
top-level way for assessing progress on guarantees on access to information and 
their implementation.11 

The Scottish Government has failed to comply and instead has introduced a new 
layer of secrecy. The SDGs are a globally agreed blueprint to achieve a better and 
more sustainable future for all and the EISRs are a uniform regional standard which 
provide sufficient legal cover for the exceptional circumstances when information 
should be withheld.  The broad provisions within section 36 mean that information 
which Scot’s law could potentially prevent being published include factors causing 
poor health, drivers in climate change and causes of environmental degradation. 
Precisely the kinds of social, economic and environmental issues that the SDGs are 

9 Policy Memorandum Para 92 at https://beta.parliament.scot/-/media/files/legislation/bills/current-

bills/uk-withdrawal-from-the-european-union-continuity-scotland-bill-2020/introduced/policy-
memorandum-uk-withdrawal-from-the-european-union-continuity-scotland-bill.pdf 
10 At UN https://www.un.org/sustainabledevelopment/peace-justice/ 
11 At UNESCO https://en.unesco.org/news/access-information-gets-upgrade-sdg-indicators-
framework 
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https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/uk-withdrawal-from-the-european-union-continuity-scotland-bill-2020/introduced/policy-memorandum-uk-withdrawal-from-the-european-union-continuity-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/uk-withdrawal-from-the-european-union-continuity-scotland-bill-2020/introduced/policy-memorandum-uk-withdrawal-from-the-european-union-continuity-scotland-bill.pdf
https://www.un.org/sustainabledevelopment/peace-justice/
https://en.unesco.org/news/access-information-gets-upgrade-sdg-indicators-framework
https://en.unesco.org/news/access-information-gets-upgrade-sdg-indicators-framework
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designed to address.  Scotland is out of step with its own declared ambition that its 
‘National Performance Framework (NPF) and the Goals share the same aims.’12 

International Right to Know Day 
28th September will see global celebrations to mark ‘International Right to Know Day 
by FoI advocates.  The day is also promoted by UNESCO and in 2020, the focus is 
on to the right to information in times of crisis and on the advantages of having 
constitutional, statutory and/or policy guarantees for public access to information to 
‘save lives, build trust and help the formulation of sustainable policies through and 
beyond the COVID-19 crisis’. The focus is on contributing to the exchange of good 
practices and guidelines on the right to access information. UNESCO states that ‘It 
will highlight the key role of access to information in saving lives and mitigating the 
impact of crises such as the current pandemic, as well as in shaping sustainable 
policies.’13  CFoIS is organising a meeting, virtually, on 24th September as part of the 
celebrations and registration is free. 

Conclusion 
CFoIS is concerned that section 36 and the temporary weakening of FoI rights for a 
seven-week period provide evidence of a pattern of official behaviour designed to 
undermine ATI rights. CFoIS does not wish to see a loss of trust in public authorities 
at a time when it is in our collective interest to build support for public services as we 
adapt to a society outwith the EU and as we work together to stay safe. CFoIS asks 
the Scottish Government to withdraw section 36 and for MSPs to reject it at Stage 1. 

About CFoIS 
CFoIS was established in 1984 to improve public access to official information, to 
secure the legal right to access information and to enforce that right.  The initiative 
came from the Scottish Consumer Council.  CFoIS is run by volunteers and 
organises the twice yearly Scottish Public Information Forum to increase 
engagement with rights holders and duty bearers.  The next meeting will take place 
virtually, on 24th September and registration is free.  CFoIS also offers comment and 
scrutiny on law and policy, when resources allow, as well as encouraging people to 
be ‘rights aware’. For more information contact: CFoIS www.cfois.scot/  
info@cfois.scot @CFoIScot  

Appendix 1 – UK Withdrawal from the European Union (Continuity) (Scotland) 
Bill Policy Memorandum 

Policy objectives 
83. The Bill confers powers, functions and duties on the new environmental
governance body, Environmental Standards Scotland. These provisions seek to
create a proportionate and effective system of environmental governance in
Scotland.

Key information 
84. Environmental Standards Scotland will provide continuity of environmental
governance, in place of the current EU governance regime. The Bill specifically

12 Scottish Government at https://nationalperformance.gov.scot/sustainable-development-goals 
13 At UNESCO https://en.unesco.org/news/access-information-times-crisis 

https://www.cfois.scot/?page_id=67
https://www.cfois.scot/?page_id=67
http://www.cfois.scot/
mailto:info@cfois.scot
https://nationalperformance.gov.scot/sustainable-development-goals
https://en.unesco.org/news/access-information-times-crisis
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makes provision for the body to investigate if public authorities fail to comply with 
environmental law and to allow appropriate steps to be taken to ensure failures are 
corrected. The new body is required to act objectively, proportionately, impartially 
and transparently. Environmental Standards Scotland will have powers to investigate 
whether public authorities fail to comply with environmental law and take steps to 
remedy any such failure. It will also have powers to investigate the effectiveness of 
delivery of environmental law and take steps to improve public authorities’ 
effectiveness of delivery. 

Human rights 
90. The Scottish Government has considered the effect of the Bill on human rights.
91. The keeping pace power has no direct effect on human rights. Any exercise of
the power may raise human rights issues which will be looked at as part of
consideration of the use of the power.
92. The provisions of the Bill which relate to environmental principles and
environmental governance have no direct effect on human rights.
94. The functions of Environmental Standards Scotland relate to public authorities…
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/uk-withdrawal-
from-the-european-union-continuity-scotland-bill-2020/introduced/policy-
memorandum-uk-withdrawal-from-the-european-union-continuity-scotland-bill.pdf

Appendix 2 - UK Withdrawal from the European Union (Continuity) (Scotland) 
Bill Explanatory Notes 

Section 36 - Confidentiality of proceedings  
131. Section 36 provides for the confidentiality of information and correspondence
relating to ongoing proceedings, where Environmental Standards Scotland is
considering a potential use of its powers.
132. Subsections (1) and (2) prohibit Environmental Standards Scotland disclosing
information or correspondence that relates to ongoing proceedings, subject to certain
exceptions. For instance, it may disclose information it has obtained under this
Chapter where it is for purposes connected with the performance of its functions.
Disclosure is no longer prohibited once Environmental Standards Scotland has
decided to take no further action on the matter to which the information or
correspondence relates.
133. Subsections (3) and (4) likewise prohibit a public authority disclosing
information or correspondence relating to ongoing proceedings, other than with the
permission of Environmental Standards Scotland or in the circumstances specified.
These are where the disclosure concerned is made for purposes connected with: co-
operating with any investigation being carried out by Environmental Standards
Scotland; responding to any information notice or compliance notice, or any civil
court proceedings.
134. Subsections (5) and (6) provide further conditions on when Environmental
Standards Scotland may grant permission to a public authority to release information
relating to proceedings under this Chapter.
135. Subsection (7) sets out what information is to be regarded, in the application of
the Environmental Information (Scotland) Regulations 2004 to that information, as
being information held in connection with confidential proceedings.
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/uk-withdrawal-
from-the-european-union-continuity-scotland-bill-2020/introduced/explanatory-notes-
uk-withdrawal-from-the-european-union-continuity-scotland-bill.pdf
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